AN ‘UNSETTLED’ AREA OF
THE LAW: A CHANGING
LANDSCAPE FOR
SEPARATION AGREEMENTS,
WAIVERS, AND RELEASES

After an extended period of
relative calm, the landscape re-
garding the enforceability of
separation agreements has re-
cently experienced a number of
tremors. Federal agencies, par-
ticularly the Equal Employment
Opportunity Commission (“EEOC”
or “Commission”), have re-
cently changed their approach,
aggressively scrutinizing settle-
ment agreements and bringing a
host of suits against “blue chip”

companies, including Lockheed
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Martin Corp., Sara Lee Corp.,
and Eastman Kodak, to name but
a few. At the same time, courts
across the county have questioned
the enforceability of agreements
that are not in strict compliance
with the Age Discrimination in
Act  (“ADEA™),!
amended by the Older
Workers” Benefit Protection Act
(“OWBPA”),? and have expressed
arenewed interest in whether and,

Employment
as

if so, to what degree an employ-
ee may waive rights and claims
under protective labor standards
laws, such as the Family and
Medical Leave Act (“FMLA”).?
Because no employer wants to
provide valuable consideration to
a departing employee in exchange
for a release of claims or a cov-
enant not to sue that proves to
be invalid or unenforceable, it is
imperative that those responsible
for preparing such agreements be
vigilant in staying current with
the state of the law.

Since companies as diverse as
IBM, McDonald’s, Weyerhaeuser,
and Guidant Corp. have had their
settlement agreements challenged

over the last two years, human
resources professionals and their
counsel who fail to integrate the
lessons learned do so at their peril.
This article will highlight those pro-
visions that have come under scru-
tiny, summarize key decisions with
respect to enforcement of release
provisions, and describe the practi-
cal effect of these developments.

THE EEOC’S RENEWED
OPPOSITION TO WAIVERS

OF RIGHTS

A common element of many sep-
aration agreements is the require-
ment that, in consideration for ac-
cepting the benefits set forth in the
agreement, an employee not pur-
sue a claim with the EEOC with
the goal of obtaining a monetary
recovery and/or that the employ-
ee withdraw any pending em-
ployment discrimination charges
filed with a Fair Employment
Practices agency (“FEP”). While
such provisions have been com-
they with the
EEOC’s long-standing position

mon, conflict

that public policy precludes any
attempt by an employer to inter-
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fere with an employee’s ability to
file a charge or participate in the
investigation of a charge. As the
filing of a charge, or participation
in the investigation thereof, is dis-
tinguishable from an employee’s
right to receive a monetary re-
covery by pursuing a claim with
the EEOC, separation agreement
provisions barring a monetary re-
covery must be carefully drafted
s0 as not to impinge on the ability
to file a charge or participate in an
EEOC investigation.*

The EEOC’s underlying au-
thority for its position stems from
the powers Congress conferred
upon it to enforce the anti-dis-
crimination laws in the public
interest. Thus, in 1996, the U.S.
Court of Appeals for the First
Circuit held that “any agreement
that materially interferes with
communication between an em-
ployee and the Commission sows
the seeds of harm to the public
interest.”> Consistent with this
holding, the EEOC has long be-
lieved that separation agreement
provisions that restrict employee
communications with the EEOC
violate the anti-retaliation provi-
sions found in various federal anti-
discrimination statutes.® Taking
this belief one step further, the
EEOC also asserts that the mere
distribution of an agreement with
such a condition is facially retalia-
tory due to the chilling effect cre-
ated by the clause.’

In the aftermath of the
Supreme Court’s recent articula-
tion of a more liberal retaliation
standard in Burlington Northern &
Santa Fe Railway v. White,® the
EEOC has aggressively pursued
retaliation claims against employ-
ers who condition severance on
an employee’s promise not to
file a charge of discrimination.

In the EEOC’s view, condition-
ing the payment of severance
In a separation agreement on an
employee’s promise to withdraw
a charge, or not file a charge, or
to refrain from participating in an
EEOC investigation “chills” em-
ployee rights and interferes with
the EEOC’s ability to eradicate
in the
public interest as it was vested by

unlawful discrimination

Congress to do. The suits, which
have generally been filed against
large, sophisticated, high-profile
employers, have challenged what
were once thought to be com-
monplace settlement provisions
as facially invalid because they
clearly required an employee to
relinquish his/her right to file an
administrative agency charge in
exchange for severance. As a re-
sult of EEOC’s litigation efforts,
many of these employers agreed to
eliminate the offending provisions
from the agreements (thus per-
mitting employees to file charges
with the EEOC and/or cooperate
with an EEOC investigation) and
restore severance benefits to em-
ployees who declined to sign re-
leases.” In the two published court
opinions addressing the EEOC’s
pursuit of these claims, discussed
below, the agency’s rationale has
met with success, although the
decisions rendered were mixed.
In light of EEOC’s newly aggres-
sive enforcement approach, it can
be expected that the Commission
will continue to look for oppor-
tunities to establish and broaden
its position. A review of these cas-
es offers insights that will benefit
prudent employers.

On August 8, 2006, the U.S.
District Court for the District of
Maryland ruled in favor of the
EEOC in a case brought against
the Lockheed Martin Corporation

(“Lockheed”),  holding  that
Lockheed unlawfully retaliated
against a laid oft employee by re-
fusing to pay her severance when
she refused to sign the company’s
standard release agreement."” The
letter notifying the employee that
her position would be eliminated
provided that severance benefits
would only be offered “in ex-
change for” signing an accompa-
nying “Release of Claims,” which
waived all known and unknown
claims against Lockheed, includ-
ing those sought in a charge with
any government agency.'! The
employee refused to sign the
agreement, filed a charge with the
EEOC
and then sent a letter asserting a

alleging discrimination,

right to receive benefits even if
she did not sign the release.'?
Lockheed responded by informing
her it would not change the terms
of the release, that the receipt of
severance benefits was condi-
tioned on her signing the release
and dismissing her EEOC charge,
and that if she did not sign the re-
lease she would be terminated in
10 days and forfeit the opportu-
nity to receive the benefits."?

The  court found  that
Lockheed’s actions
unlawful retaliation under several

constituted

different anti-discrimination stat-
utes, on two separate grounds.'
First, Lockheed’s denial of sever-
ance benefits because of the em-
ployee’s refusal to withdraw/dis-
miss her EEOC charge was suf-
ficient to establish a prima facie
case of retaliation.'® Second, the
court also found the release pro-
vision facially retaliatory, mean-
ing that the mere presentation of
the agreement conditioning sev-
erance on the employee’s promise
not to file a charge or to withdraw
a charge was sufficient to support
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a claim of retaliation. The court
rejected Lockheed’s position that
the release merely waived the
right to collect monetary damages
and, accordingly, was not facially
retaliatory. Accordingly, the court
granted EEOC’s motion for sum-
mary judgment finding the defi-
nition of “claims” impermissibly
expansive and because the release
barred the pursuit of “charges” on
behalf of the employee or others.
This was found to effectively pro-
hibit the employee from filing a
charge with the EEOC."
However,in EEOC v. Sundance
Rehabilitation Corporation, decided
a few months after Lockheed, the
U.S. Court of Appeals for the
Sixth Circuit reversed a lower
court ruling that a release pro-
vision conditioning  severance
benefits on an employee’s prom-
ise not to file an administrative
charge with the EEOC was fa-
cially invalid and retaliatory."”
The Sixth Circuit conducted a
more nuanced analysis than the
Lockheed court and determined
that, although the agreement may
not have been enforceable, it was
not facially retaliatory.' Without
ruling on the enforceability of the
agreement in question—because
SunDance had not sued for the
return of any severance payments
upon an employee’s filing of an
EEOC charge—the court strong-
ly suggested that a charge-filing
ban in a separation agreement
would be unenforceable had the
employer attempted to bring a
suit or counterclaim against an
employee on the basis of such a
provision."” That is so, the court
opined, because of the impor-
tance of employee charge-fil-
ing to the EEOC’s investigatory
and enforcement mechanisms.”
Nevertheless, the Court did not

find that the separation agree-
ment at issue was retaliatory or
discriminatory on its face because
Sundance employees were free to
reject the offer, were not deprived
of anything arising from the offer-
ing of the agreement, and those
who rejected the agreement did
not give up any of their rights.*!
Ultimately, the Sundance deci-
sion can be read as a vindication
of EEOC’s position that a release
conditioning the payment of sev-
erance benefits on an employee’s
promise not to file EEOC charges
would be unenforceable.?

THE NEED TO PRESENT
INFORMATION TO
EMPLOYEES IN A ‘/MANNER
CALCULATED TO BE
UNDERSTOOD’ BY AN
AVERAGE EMPLOYEE WHEN
OBTAINING A RELEASE OF
ADEA CLAIMS

The
der the Age Discrimination in
Employment Act (“ADEA”) is
another particularly sensitive area

release  of claims un-

that requires compliance with the
explicit requirements set forth
in the OWBPA.* The OWBPA
provides that “an individual may
not waive any right or claim un-
der [the ADEA] unless the waiver
is knowing and voluntary,” and
specifies eight specific condi-
tions that must be satisfied for a
waiver to be considered know-
ing and voluntary.** If these eight
conditions are met, then courts
will typically consider other rel-
evant circumstances to determine
if the waiver was truly “knowing
and voluntary.”® Two of these
conditions, which require that
information be clearly present-
ed to employees, have been the
subject of much litigation of late.
The first condition, expressed in

29 U.S.C.A. § 626(f)(1)(A), man-

dates that the waiver be “written
in a manner calculated to be un-
derstood by such individual, or
by the average individual eligible
to participate.”*® The other con-
dition is found in 29 U.S.C.A.
§ 626(f)(1)(H), and requires that
employers disclose, in writing,

2126

information about the program
and the individuals who have,
and have not been, deemed eli-
gible or selected. Despite these
strict requirements, it is gener-
ally recognized that the OWBPA
does not create an independent
cause of action that would en-
able employees to assert a claim
for damages based merely on pro-
cedural violations of a release.”’
Nevertheless, the consequences
for violating the OWBPA can be
dire when employees challenge
their separations as impermissi-
bly based on age while thwarting
employer attempts to enforce the
severance agreements and bar the
litigation due to technical viola-
tions of the OWBPA’s procedural
requirements.

To Be Enforceable, Waivers
Must Be Drafted in a “Manner
Calculated to be Understood”

The requirement that a waiver
of potential age claims be “writ-
ten in a manner calculated to be
understood by such individual,
or by the average individual eli-

gible to participate”®

has present-
ed problems for employers who
have attempted to draft waivers
compliant with other discrimina-
tion laws while still satistying the
requirements of the ADEA and
OWBPA. Following the Supreme
Court’s decision in  Oubre v.
Entergy Operations, Inc.,”” and the
EEOC’s

“tender back” regulations,” em-

promulgation of the

ployers have come to understand
that employees must be permitted
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to challenge the enforceability of
an ADEA release without hav-
ing to tender back the severance
provided in exchange for the re-
lease. Accordingly, a covenant
not to sue, in which an employee
agrees to not bring suit to enforce
potentially valid claims, cannot
apply to ADEA claims. The use
of a release, however, whereby
an employee gives up an exist-
ing right or claim, is enforceable.
Consequently, many employers
have included a broad covenant
not to sue provision in their sepa-
ration or settlement agreements in
conjunction with a general release
of claims, but carved out ADEA
claims from the covenant in an
effort to ensure the enforceability
of the release provision.

The interplay of these require-
ments has presented a significant
challenge for employers who need
to draft fairly complex agreements
in a manner that can be readily
understood by the average per-
son. The drafting quagmire this
presents employers is highlighted
in two decisions rendered by the
Eighth and Ninth Federal Circuit
Courts of Appeals, which invali-
dated agreements IBM entered
into on the grounds that “they
were not written in a manner cal-
culated to be understood by the
intended participants,” because
the combined effect of the gen-
eral release, covenant not to sue,
and the “carve out” of ADEA
claims was inherently confusing
to the affected employees.”" The
agreements at issue contained
both a “release” of rights for all
claims and a “covenant not to
sue” that excluded age claims.
In Thomforde v. IBM Corp., the
agreement provided, in part, that
the employee released IBM from
all claims of whatever nature, in-

cluding age claims, and that the
employee agreed never to sue
IBM over such released claims.
Later, the agreement referenced a
“covenant not to sue” provision,
but stated its prohibition did not
reach actions based solely under
the ADEA. Because references to
the “release” and “covenant not
to sue” were used interchange-
ably throughout the agreement,
the distinction between the two
terms was considered beyond the
grasp of an average employee.’
It was suggested that the agree-
ment was flawed because the term
“covenant not to sue” was unfa-
miliar to lay people and the agree-
ment did not adequately explain
how the release and the covenant
were related or how they related
to ADEA claims.*® As the Eighth
Circuit stated in  Thomforde,
“[o]nce IBM chose to use the le-
gal terms of art in the Agreement,
IBM had a duty to carefully ex-
plain the provisions.”**

In addition to considering the
text of the agreements, the courts
also evaluated other factors in
determining whether the releas-
es lacked clarity. In Thomforde,
the court noted that when the
Plaintiff asked for
of the agreement’s terms, IBM’s

clarification

in-house counsel refrained from
offering an explanation, recom-
mending instead that the employ-
ee consult with his own attorney.”
Although IBM had instructed af-
fected employees within the text
of the agreement, in accordance
with the OWBPA’s requirements,
to consult an attorney, the court
considered the company’s unwill-
ingness to clarify the terms of its
own agreement as a factor in its
decision.” Similarly, in Syverson
v. IBM Corp., the Ninth Circuit
rejected IBM’s argument that the

direction to “consult an attorney
or an IBM employee mitigates
confusing waiver language.”™’ In
light of these two decisions, reli-
ance on an agreement’s direction
that the employee seek legal ad-
vice, as required by 29 U.S.C.A.
§ 626(f)(1)(E), cannot be used as
a defense to the distinct require-
ment set forth in 29 U.S.C.A.
§ 626(f)(1)(A): that the agreement
be “written in a manner calculated
to be understood” by the partici-
pant (as opposed to his attorney).*®
Thus, to satisty the initial inquiry
of whether the agreement meets
OWBPA’s statutory requirements,
the party asserting the validity of
the waiver has the burden of es-
tablishing that the agreement is
written in a manner calculated to
be understood, and external fac-
tors, such as the employee’s state
of mind are irrelevant.”

Identification of the Decisional
Unit in a Group Termination

The other most frequent ground
for deeming an ADEA release
unenforceable is the failure of
employers engaged in a mass
layoft to provide requisite infor-
mation about the termination
program, and the individuals af-
fected, in the manner prescribed
by 29 U.S.C.A. § 626(f)(1)(H).
The OWBPA explicitly provides
that a waiver “requested in con-
nection with an exit incentive
or other employment termina-
tion program offered to a group
or class of employees” will not be
considered “knowing and volun-

” T :
tary” unless, at a minimum, it:

informs the individual in writing
in a manner calculated to be un-
derstood by the average individu-
al eligible to participate, as to—
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() any class, unit, or group of
individuals covered by such pro-
gram, any eligibility factors for
such program, and any time limits
applicable to such program; and

(ii) the job titles and ages of all
individuals eligible or selected for
the program, and the ages of all
individuals in the same job clas-
sification or organizational unit

who are not eligible or selected

for the program.*

The group disclosure require-
ments apply to employees in “exit
incentive programs,” in which an
employee is offered consideration
to voluntarily resign and sign a
waiver, and “other employment
termination programs,” which re-
fers to groups of employees (two
or more) who have been involun-
tarily terminated but “oftered ad-
ditional consideration in return for
their decision to sign a waiver.”*!
These requirements exist so that
older employees have sufficient
information regarding a group
termination program in order
to evaluate any potential ADEA
claims and make informed deci-
sions before they agree to release
age claims.”** Until recently, there
was little case law interpreting the
scope of disclosures required by
OWBPA and no decisions that
directly addressed the meaning of
29 US.C.A. § 626(f)(1)(H)(i1) or
the implementing EEOC regula-
tions. In light of recent develop-
ments, employers are well advised
to comport with all of OWBPA’s
technical disclosure requirements.

As noted below, employers are
frequently subjected to litigation
because of their failure to comply
with, or properly construe a tech-
nical disclosure requirement. In
Ruehlv. Viacom, Inc., a September,
2007 decision, the U.S. Court
of Appeals for the Third Circuit

held that a release violated the
OWBPA because Viacom did
not attach the required disclo-
sure information to the separation
agreement or otherwise inform an
employee, whose department had
been eliminated, of the relevant
information or how he could re-
Although Viacom’s
separation agreement

view it.*®
explicitly
referred to the disclosure require-
ments in the text of the release, the
Company argued that the infor-
mation was voluminous and that
it would have provided it to the
plaintift upon request.* The court
rejected this argument, stressing
the need for strict construction of
the disclosure requirements and
emphasizing that the burden is on
employers to inform individuals
of the demographic information.*
The court, however, limited its
holding by not explicitly requir-
ing employers to “include boxes
of paper with each and every
waiver.”* Instead, the court ob-
served, an employer should either
attach the required information to
the release or inform the affected
employee, in writing, where s/he

can obtain it.¥’

Similarly, in Faraji
v. FirstEnergy Corp., FirstEnergy
failed to provide an employee
with eligibility factors used to de-
termine individuals selected for a
reduction-in-force and, as a re-
sult, the court rendered the plain-
tiff’s release ineffective as a matter
of law.*®

Equally instructive are cases
where employers made efforts
to comply with OWBPA’s pro-
cedural requirements, but their
efforts were challenged as defi-
cient. In one such case, Burlison
v. McDonald’s Corp., the scope of
a decisional unit, defined as the
“portion of the employer’s organi-
zational structure from which the

employer chose the persons” who
would be offered consideration
for signing a waiver, was clari-
fied.* Here, it was alleged that the
restaurant chain failed to comply
with informational requirements
when it conducted a national lay-
oft because it provided employees
selected for layoft with disclosure
information limited to employees
in their geographic region rather
than nationwide demographic in-
formation.”® A lower court invali-
dated the release agreements rea-
soning the disclosure information
was insufficient because it was
limited regionally, whereas the re-
duction-in-force was nationwide.
On appeal, the Eleventh Circuit
Court of Appeals overturned the
lower court’s decision, holding
that McDonald’s acted properly by
limiting the disclosure information
to individuals in the regional unit
considered by the decisionmakers
for layoft, reasoning, that statistics
regarding the national restructur-
ing were neither relevant or re-
quired.’! Since the selection deci-
sions were made on an individual-
ized assessment done regionally by
regional managers, those were the
relevant statistics, notwithstanding
that the downsizing was national
in scope.

Other cases have rendered re-
leases invalid because of an unwit-
ting failure to comply with the
OWBPA’s strict requirements. In
Kruchoswski v. Weyerhaeuser Corp.,
the U.S. Court of Appeals for the
Tenth Circuit invalidated a release
agreement because the employer
identified the wrong decisional
unit.*> The company’s response to
interrogatories identified a group
of employees in the decisional unit
that was ten percent fewer than
what had been disclosed at the time
the release was provided.” Thus,
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while the employer notified all
those impacted that the decisional
unit was all salaried employees at
the facility, in truth, the actual de-
cisional unit was smaller and con-
fined to salaried employees report-
ing to the facility manager. This
inaccuracy invalidated the releases
because the employer was unable
to show that the plaintiffs’ releases
were truly knowing and voluntary
as the actual decisional unit was
different than that appearing in the
release agreement.”

In Pagliolo v. Guidant Corp.,
an employer’s release agree-
ments were invalidated on several
grounds.” The Court held that
the disclosure information put an
unreasonable burden on employ-
ees by disclosing affected employ-
ees’ dates of birth, but not their
ages in years as the statute ex-
plicitly provides, and by disclos-
ing employee’s job titles, but not
their grade level, which would
have provided the employees
with more information.*® Equally
alarming to the Court, Guidant
listed nearly all its U.S.-based em-
ployees in the disclosure materials,
combining employees of six sub-
sidiary corporations into one list,
whereas, the Court ruled, each of
the six separate employers should
have been a separate decisional
unit, reasoning that “[n]othing in
the statute suggests that multiple
corporations can be combined to
constitute one decisional unit.”?’

As these cases illustrate, there
are many ways an employer might
fail to comply with the disclosure
requirements of the OWBPA. To
avoid these problems, it is impera-
tive that employers pay close atten-
tion to the applicable laws and reg-
ulations when engaged in a group
termination program and take ex-
traordinary care to ensure that there

are no potential grounds for chal-
lenging the agreements for failure
to provide the needed disclosures.

THE RELEASE OF RIGHTS AND
CLAIMS UNDER THE FAMILY
AND MEDICAL LEAVE ACT
Another recent hotbed of activ-
ity has involved the enforceability
of a release provision in a separa-
tion or severance agreement that
purports to waive rights or claims
under the FMLA. Untl recently,
the release of FMLA claims has
received scant attention. Even
now, most federal appellate courts
have not addressed this issue and,
therefore, the enforceability of an
FMLA waiver usually depends
on where an employer is located.
Notably, the text of the FMLA is
silent concerning the waiver or
settlement of claims, and the ap-
plicable U.S. Department of Labor
(“DOL”) regulation simply states
“[e]mployees cannot waive, nor
may employers induce employees
to waive, their rights under [the]
FMLA.”®® Courts interpreting this
regulation have reached differ-
ent conclusions as to whether the
term “rights” includes legal claims,
whether the regulation distinguish-
es between prospective and retro-
spective waivers of an employee’s
FMLA rights (claims), and whether
FMLA waivers contained in release
provisions are enforceable without
court or DOL approval.

A Primer on FMLA Rights and
Waivers

In determining whether em-
ployees can waive their FMLA
rights, courts have distinguished
between three difterent types of
rights. Substantive rights, such as
the right to take leave (includ-
ing intermittent leave or leave
on a reduced work schedule) and

the right to reinstatement fol-

lowing such leave, are the basic
rights the FMLA provides to cov-
ered employees.”® The waiver of
these rights is especially limited.
Proscriptive rights include the right
not to be interfered with, or dis-
criminated or retaliated against
for exercising one’s substantive
FMLA rights.®® Although waiver
of these rights is, generally, pro-
hibited, at least one court has
found such a waiver permissible.®!
The third category of rights are
remedial rights, such as the right
to the recovery of damages or an
employee’s right to obtain eq-
uitable relief for the violation of
substantive and/or proscriptive
rights.®> There is a dispute as to
whether these are technically
“rights” under the FMLA, and,
recently, the DOL has opined
that these should be considered
“claims” not subject to 29 C.F.R.
§ 825.220(d)’s prohibition on the
waiver of “rights.”®
Leaving aside the question
whether a specific category of
FMLA rights is enforceable in a
release without court or DOL ap-
proval, courts have issued con-
flicting opinions as to whether the
waiver of rights should be limited
to the release of past (retrospective)
or future (prospective) claims.®
Generally, retrospective waivers
are viewed more favorably than
prospective waivers, in which
employees agree to forego future
protections under the FMLA, in-
cluding the right to assert legal
clams for violations that occur after
the release is signed. No court that
has addressed these issues has per-
mitted employers to obtain a pro-
spective waiver of an employee’s
substantive FMLA rights.
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The Department of Labor’s
Shifting Position

As employers have struggled to
understand whether unsupervised
waivers of FMLA claims are en-
the DOL’s position
has evolved and is likely a key

forceable,

source giving rise to the confu-
sion. When the regulations were
first promulgated, the DOL advo-
cated that the FMLA, like the Fair
Labor Standards Act (“FLSA”),%
prohibited  the
waiver of rights and claims both

unsupervised

retrospectively and prospective-
ly.% Subsequently, as expressed in
Taylor 1I, the DOL adopted the
holding ot Faris v. Williams WPC-
I, Inc., that the regulations allow
an employee to waive prospec-
tively his/her proscriptive and re-
medial rights, but bar the waiver
of prospective substantive rights.*’
However, this was not the DOL’s
final posture. In Dougherty v. Teva
Pharmaceuticals USA, Inc., decided
in April 2007, the DOL argued
that the regulation only barred
the prospective waiver of rights,
and did not oppose the waiver of
“claims,” otherwise referred to as
remedial rights.®®

Analysis by the Courts of FMLA
Releases

In Taylor II, the U.S. Court of
Appeals for the Fourth Circuit, in
a carefully reasoned opinion, re-
affirmed its view that the public
policy reasons enunciated at the
time DOL adopted 29 C.F.R.
§ 825.220(d)
and, as is the case with other labor
standards statutes, held that em-
ployees cannot waive any of their
rights or claims under the FMLA
without the approval of the U.S.

9
t.())

remained sound

Department of Labor or a cour
The court reconsidered its earlier
holding that unsupervised FMLA
waivers were unenforceable and

reaffirmed its decision that “with-
out prior DOL or court approval,
29 C.F.R. § 825.220(d) bars the
prospective and  retrospective
waiver or release of rights under
the FMLA, including the right
to bring an action or claim for
a violation of the Act.”” As the
court explained, “[BJecause the
FMLA requirements increase the
cost of labor, employers would
have an incentive to deny FMLA
benefits if they could settle viola-
tion claims for less than the cost
of complying with the statute.””!
Thus, “[t]he settlement or waiver
of claims is not permitted when ‘it
would thwart the legislative poli-
cy which [the employment law]|
was designed to effectuate.”””? As
such, the Fourth Circuit’s decision
arises from a broad interpretation
of “rights” under the FMLA, the
considered view that statutes set-
ting labor standards are distinctly
different from anti-discrimination
statutes, and is based on an analy-
sis of the DOL’s original interpre-
tation of the regulation.

Although the Fourth Circuitre-
quires court or DOL approval for
the waiver of any rights or claims
under the FMLA, other courts
have not been so restrictive. In
Faris, the U.S. Court of Appeals
for the Fifth Circuit placed the
fewest restrictions on employers,
ruling that the phrase “rights un-
der the FMLA” only prohibited
the prospective (future) waiver of
substantive rights (e.g., the right
to take FMLA leave and to be re-
instated from leave).” Therefore,
in the Fifth Circuit, without court
or DOL approval, an employee
can lawfully waive his/her retro-
spective FMLA claims as well as
prospectively waive his/her pro-
scriptive rights (e.g., the right to
be free from employer retaliation

for asserting FMLA rights) and
remedial rights (e.g., the right to
sue and the right to recover mon-
ey damages). In addition, the U.S.
Courts of Appeals for the Sixth
and Ninth Circuits had each pre-
viously enforced FMLA release
provisions after applying gen-
eral contract principles, but did
so without analyzing 29 C.F.R.
§ 825.220(d).” However, a dis-
trict court in the Sixth Circuit
recently cited Taylor II and asked
for additional briefing to deter-
mine whether a settlement agree-
ment purporting to waive FMLA
claims was enforceable.”

decided just
three months before Taylor II,
the District Court for the Eastern
District of Pennsylvania held that
the waiver of legal claims for future
violations of the FMLA required
court or DOL approval, but that
such approval was not required

In  Dougherty,

for employers to obtain employee
waivers of rights or claims that
had already accrued.”® This de-
cision reflects the DOL’s cur-
rent interpretation of 29 C.F.R.
§ 825.220(d); however, this de-
cision does not have substantial
precedential value in its own right
because it is merely the analysis of
one district court judge.

As the holding in Taylor II is
contrary to the opinions expressed
by federal courts in the Third and
Fifth Circuits, which have per-
mitted the waiver of rights and
claims in certain circumstances,
and 1s at odds with DOL’s current
interpretation of its own regula-
tion, the state of the law regard-
ing FMLA waivers is uncertain.
As a result, in all states other than
those within the Fourth Circuit
(e.g., Maryland, North Carolina,
South Carolina, Virginia, and
West Virginia), the inclusion of
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a retrospective waiver/release of
FMLA rights/claims in a separa-
tion agreement without DOL or
court approval, remains viable to-
day, although not without risks.

CONCLUSION

For many employers, the lack
of clarity and stability regarding
the enforceability of separation
agreements 1is troublesome and
requires that they stay current
with court opinions and agency
pronouncements addressing these
issues. Given recent develop-
ments, employers must be care-
ful to consider the potential risks
that arise from a settlement agree-
ment and shape the agreement
accordingly. Although there have
always been claims, such as those
under the Fair Labor Standards
Act, that may not be waived in
an agreement (without court or
agency approval), employers must
be aware of the new issues that
courts and EEOC have addressed
over the last two years and revise
their separation and release agree-
ments accordingly. Simply put,
if your separation or severance
agreement attempts to prevent
an employee from filing a charge
with the EEOC, restricts the abil-
ity to exercise rights provided by
the FMLA, or, in the case of sepa-
ration agreements offered to em-
ployees covered by the ADEA, is
not sufficiently clear or otherwise
in compliance with the OWBPA
requirements, then an employer
should be prepared to deal with
the consequences that may arise
from those provisions and make a
considered judgment of risks, rec-
ognizing that the agreement may
not be worth more than the paper
it is printed on.

Practically speaking, separation
and severance agreements that

have the best chance of enforce-
ability, if challenged, contain the
following elements:

B they are written in plain

to the technical requirements
of the OWPBA, particularly
with respect to disclosure in-
formation so that an employ-

language with a minimum
of legalese so that they can
be understood by the aver-
age employee;

the agreement does not in-
clude a covenant not to sue;

the agreement does not contain
a “tender-back” provision;

the agreement does not in-
clude a release of claims
waiving rights under the
FLSA and/or FMLA;

the agreement makes an ef-
fort to define legal termi-
nology so that the average
employee has a clear under-
standing of what s/he is be-
ing asked to sign;

the agreement clearly identi-
fies which claims are released
and which claims are not
waived;

the agreement states that an
employee is not precluded
from filing a charge with the
EEOC or an FEP agency or
cooperating in an adminis-
trative agency investigation;

the agreement identifies the
minimum statutory review
periods, revocation periods,
and effective date;

the agreement is supported
by adequate consideration,
entered into voluntarily and
knowingly, and the employ-
ee must be free from the in-
fluence of duress, fraudulent
inducement, and/or mis-
representation by the em-
ployer; and

agreements in group termina-
tion programs must conform

ee can reasonably evaluate
whether age was an imper-
missible factor in the separa-
tion decisions.

As is probably evident from
the analysis herein, we believe
that the trend in the case law
compels the conclusion that sat-
isfaction of the minimum criteria
for an enforceable release under
the ADEA is probably the most
prudent, risk-averse approach to
ensure the enforceability of sepa-
ration or settlement agreements
with respect to any claim under
the federal anti-discrimination
statutes. Note, as well, state law
requirements, such as those in
California, must be referenced
in certain jurisdictions to have a
bulletproof settlement agreement.
Finally, employers seeking to in-
sulate themselves from FMLA
claims should probably include a
provision wherein the employee
affirmatively acknowledges that
she or he has been afforded all
leaves (paid and unpaid) to which
she or he he was eligible and en-
titled and has not been subjected
to retaliation for having exercised

his/her rights in that regard.
|

NOTES

1. 29 US.C.A. § 621 et seq.

2. Pub. L. No. 101-433, 104 Stat. 978 (1990)
(codified at 29 U.S.C.A. §§ 621, 623, 626
& 630).

3. 29 US.C.A. § 2601 et seq.

4. See, eg., EE.O.C. v. Cosmair, Inc.,
L’Oreal Hair Care Div., 821 F.2d 1085,
1089, 8 Employee Benefits Cas. (BNA)
2185, 44 Fair Empl. Prac. Cas. (BNA) 569,
43 Empl. Prac. Dec. (CCH) P 37261 (5th
Cir. 1987) (distinguishing between claims
filed for one’s own benefit and the filing
of a charge with the EEOC “to inform the
EEOC of possible discrimination.”).
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