
Evolving “Ordinary Purpose” in Article
35(2)(a) CISG: Beyond Physical Conformity
UNCITRAL COLLOQUIUM ON THE LAW OF INTERNATIONAL TRADE 
FOR A GREENER FUTURE

23 OCTOBER 2024

PROF. DR. EDGARDO MUÑOZ



Facutal Issues

Goods Supply Chains & 
Unsustainable heavens or paradises 

Complaiance issues & Parties’ Codes of  
Conduct with obligations pertaining to: 

Ethics, Environment, Procurement
and Suppliers, etc.

Growing importance of  the CISG



Non-conformity of tainted goods 
under Art. 35 CISG
1. Article 35 CISG and non-physical features
2. Different approaches under Article 35 CISG
✓ Article 35(1) CISG: Contractual stipulations
✓ Article 35(2)(b) CISG: Particular purpose
✓ Article 35(2)(a) CISG: Fitness for ordinary 

purpose
✓ Article 35(3) CISG: buyer’s knowledge



Contractual Stipulations and Article 35(1)
•If goods are explicitly required to meet 
sustainable standards, failure to do so is a 
breach of contract.

•Standards can be derived from:
• Public law regulations.
• Industry codes (e.g., UN Global Compact).
• Joint codes of conduct (based on trade usages or 

contractual practices).



Sample Policy Areas that Align with the UN Global Compact

Ten Principles

Potential International Public

Law Sources

Potential Law of  Direct 

Application Sources

Human Rights and Labour

1. Forced labour

2. Child labour

3. Working hours

4. Wages and benefits

5. Humane treatment

6. Nondiscrimination and 

equality

7. Freedom of  association and 

collective bargaining

8. Occupational health and safety

9. Emergency preparedness

10. Occupational injury and 

illness

11. Fire safety

12. Building structure and 

integrity

13. Industrial hygiene

14. Leave entitlements

15. Freedom of  speech

16. Human trafficking

17. Privacy

18. Minority rights

19. Rights of  specific stakeholder 

groups.

Environment

20. Material toxicity and 

chemicals

21. Raw material use

22. Recyclability and end of  life 

of  products

23. Greenhouse gas emissions

24. Energy use

25. Water use and waste water 

treatment

26. Air pollution

27. Biodiversity

28. Deforestation

United Nations Global Compact

Universal Declaration of  Human Rights

UN Guiding Principles on Business and 

Human

Rights

ILO Declaration on Fundamental 

Principles and Rights at Work

ILO Tripartite declaration of  principles 

concerning multinational enterprises and 

social policy

ILO International Labour Standards on 

Occupational

Safety and Health

Women’s Empowerment Principles

Children’s Rights and Business Principles

OECD Guidelines for Multinational 

Enterprises

The Rio Declaration on Environment and

Development

United Nations Convention Against 

Corruption

ISO 14001

ISO 26000

SA8000

OHSAS 18001

German Supply Chain Due 

Diligence Act

EU Corporate Sustainability 

Due Diligence Directive (EU) 

2024/1760) (the CS3D)

U.S. Foreign Corrupt Practices 

Act (FCPA)

UK Bribery Act, in their foreign 

supply chains.

UK Modern Slavery Act of  

2015

California Supply Chain 

Transparency Act

Anti-Corruption

29. Conflict of  interest

30. Gifts, meals and 

entertainment

31. Bribery and kickbacks

32. Accounting and business 

records

33. Protecting information

34. Fair competition

35. Reporting misconduct





https://www.nestle-cwa.com/en/aboutus/supliers 

https://www.nestle-cwa.com/en/aboutus/supliers




How do sustainable standards in Codes of  
Conduct become part of  a CISG contract?

A Code of Conduct may be incorporated into a
CISG Contract

 Offer and Acceptance Mechanism (Arts. 14-
24 CISG)

Intent to be bound (Art. 6 CISG)



Main relevance to assess conformity of  the 
goods under Art. 35(1) CISG

Since it includes non-physical 
features in the goods



How do sustainable standards in Codes of  
conduct become part of  a CISG contract?

1. Standard terms must be made part of the offer or the counteroffer in order to be
incorporated into the contract.

2. Article 8(2) CISG: reference be clear enough so that a reasonable person in the
shoes of the recipient would understand its application.

•Front Site Requirement: Generators and motors case [2004] Oberlandesgericht Düsseldorf (Court of Appeal Düsseldorf) I-23 U 70/03, 821
CISG-Online.

•No understanding or non-contract language: Car phones case [2004] Oberlandesgericht Düsseldorf (Court of Appeal Düsseldorf) I-15 U
88/03, 915 CISG-Online.

•Free access vs up request: Material for metal covers case [2008] Landgericht Landshut (District Court Landshut) 43 O 1748/07, 1703 CISG-
Online.

• Email attachment ok: Golden Valley Grape Juice and Wine, LLC v Centriys Corporation / Centriys Corporation v Separator Technology
Solutions Pty Ltd [2010] US District Court, Eastern District of California CV F 09-1424 LJO GSA, Unilex.

•No Extensive search. Roser Technologies, Inc v Carl Schreiber GmbH [2013] US District Court for the Western District of Pennsylvania
11cv302 ERIE, 2490 CISG-Online.



https://www.unilever.com/files/global-purchasing-gtcs-english.pdf https://www.tysonfoods.com/legal/terms-conditions-sale 

https://www.unilever.com/files/global-purchasing-gtcs-english.pdf
https://www.tysonfoods.com/legal/terms-conditions-sale


How do sustainable standards in codes of  
conduct become part of  a CISG contract?

Battle of  Codes of  Conduct 

Last Shot Rule      vs           Knock-out Rule



Type of  obligations agreed between food 
supply chain participants? 
Best Efforts or Results?

Contracts governed by the CISG and other contract laws may involve
obligations of best efforts and obligations of results (Article 6 CISG:
freedom to design their Contract and deviate from the
Convention).

The extent to which an obligation involves any of these two types,
should be established by taking into account the rules of interpretation
of the applicable law (eg. Art. 8 CISG), in particular the reasonable
person standard and the surrounding circumstances.







Strict liability and compliance 
with Best efforts?

DEFAULT RULE REFLECTED IN ARTICLE 79 CISG: Strict liability
requires the compliance with an objective standard of conduct so the debtor may be
liable even if he was not guilty of any actual or subjective fault [Saidov].

HOWEVER, a duty of best efforts requires performing an activity with due
diligence [Brunner], redefining the Strict Liability Principle reflected in Article
79 CISG (which is possible under Article 6 CISG).

The seller may argue that in spite of applying its best efforts to comply
with applicable sustainable standards it was beyond its control, it was
unavoidable and unforeseeable to deliver conforming goods, and thus, it
claims exemption from damages.



Overview of  Article 35(2)(b) 
CISG
•Article 35(2)(b) CISG:

•Requires that goods must be fit for any 
particular purpose expressly or impliedly 
known to the seller at the time of  the contract.

•This obligation applies when the buyer has 
made the particular purpose known to the 
seller, and the buyer reasonably relies on the 
seller’s skill and judgment.



Communicating the Particular 
Purpose

•Explicit communication:
• The buyer may directly inform the seller of  the specific 

purpose for which the goods are required (e.g., needing 
environmentally certified products, that comply with Fair 
Trade principles, etc).

•Implicit communication:
• The purpose may be implied from the circumstances, such 

as:
• The buyer communicates its reputation in the industry (e.g., as an 

organic food retailer).

• The seller is informed of  the buyer’s market or the destination of  
the goods (e.g., compliance with local sustainability laws).



Reasonable Reliance on Seller’s 
Expertise
•The buyer must rely on the seller’s skill and 
judgment to deliver goods fit for the specific 
purpose.

•The seller is expected to understand and provide 
goods that meet the particular purpose if  it has 
been made clear.

•Key Considerations:
• The seller's knowledge of  the buyer’s business or 

market.
• The seller’s previous dealings or experience in 

providing goods for similar purposes.



Failure to Meet the Particular 
Purpose

•If goods do not fulfill the particular purpose -of being 
environmentally friendly- communicated by the buyer:

• The goods are deemed non-conforming under Article 
35(2)(b).

• The buyer is entitled to remedies under the CISG, such as 
damages, price reduction, repair, or substitution or contract 
avoidance.

•Example:
• A buyer informs the seller they need cocoa beans for a 

sustainable chocolate brand, and the seller delivers non-
certified beans. This would breach the specific purpose 
requirement.



Overview of  Article 35(2)(a) 
CISG

•Article 35(2)(a) CISG:
• Defines the requirement that goods must 

be fit for their ordinary purpose unless 
explicitly stated otherwise in the contract.

• Focuses on the general commercial 
usability of  the goods, including ethical 
and sustainability standards where 
relevant.



Fitness for Ordinary Purpose and 
Commercial Usability

•Goods must be suitable for use, resale or further 
processing, depending on the type of  goods.

•In the context of  green supply chains, merchantability 
includes more than the physical attributes of  the goods:

• While not expressly stated: the "ordinary purpose" could 
involve compliance with technical, ethical, and 
environmental standards.

• While not expressly stated: this fitness includes adhering 
to sustainability expectations (e.g., organic certification, 
fair trade).

• . Goods that fail sustainability standards (e.g., made using 
child labor) may be unsellable in markets with stringent 
ethical norms.



Public and Private Standards 
Impacting Ordinary Purpose
•Private standards:
• Industry codes of  conduct, certifications (e.g., Rainforest Alliance, Fair 

Trade) define ordinary expectations in international trade.

• These standards are commonly applied and expected across industries.

•Public standards:
• Local or international laws may impose requirements on the ordinary use 

of  goods (e.g., environmental or safety regulations).

• Example: EU Corporate Sustainability Due Diligence Directive (CS3D) 
imposes legal obligations regarding sustainability.



Pre-contractual Statements and 
Industry Codes
•Pre-contractual conduct can influence the 
interpretation of  the goods' fitness for 
ordinary use:
• If  a seller markets itself  as following 

sustainable practices (e.g., adhering to a code 
of  conduct like the UN Global Compact).

• Statements or certifications related to 
sustainability can indicate the expected level 
of  conformity for ordinary use.

•Industry-wide adherence to certain 
standards can create expectations of  
conformity under Article 35(2)(a).





Mandatory Sustainable Standards 
and Article 35(2)(a) CISG

•Relevance of  Mandatory Standards:
• Mandatory sustainability standards can impact the ordinary use of  

goods under Article 35(2)(a) CISG.

• Supply chain legislation like the EU Corporate Sustainability Due 
Diligence Directive (CS3D) affects merchantability and fitness for 
ordinary purpose.

•Seller’s Compliance:
• The seller may need to comply with local standards, even if  not 

specified as a particular purpose under Article 35(2)(b).

• CISG Advisory Opinion No. 19: The seller is obligated to comply 
with standards if  it knew or should have known about the place of  
use or resale of  goods.

•Legal Expectation:
• Sellers are expected to investigate and understand the local standards 

impacting goods at their place of  use or resale.



Risk Allocation and Green SCs 
under Article 35(2)(a) CISG
•Risk Allocation:
• Article 42(1)(a) and Article 42(1)(b) CISG assign the obligation to 

deliver goods compliant with local law.

• Seller’s Obligation: Deliver goods free from third-party claims and 
intellectual property rights at the buyer’s place of  business.

•Challenges in Green SCs:
• Complexities arise in Green Supply Chains, where multiple 

suppliers and jurisdictions are involved.

• Some suppliers may lack the resources or knowledge to comply with 
foreign sustainability standards, like the CS3D.

•Seller’s Knowledge:
• If  the seller has prior dealings or has exported goods to a location, 

they are assumed to be aware of  the relevant local standards.



Broadening the Scope of  
Ordinary Purpose

•Modern interpretations of  Article 35(2)(a) go beyond 
basic physical conformity.

•Ordinary purpose now often includes compliance 
with ethical, environmental, and social standards.

•Sellers must understand that commercial 
expectations increasingly align with global 
sustainability trends.



Overview of  Article 35(3) CISG

•Establishes an exception to the seller’s 
liability for non-conformity.

•The seller is not liable for any non-
conformity if  the buyer knew or could not 
have been unaware of  the lack of  
conformity at the time of  the contract’s 
conclusion.



Practical Application in 
Sustainable Supply Chains
•Examples of  buyer's knowledge impacting 
the application of  Article 35(3):
•Buyer knowingly purchasing goods from a 

region with known labor violations or 
environmental concerns.

•Audits and inspections that reveal non-
conformities prior to the conclusion of  the 
contract but are accepted by the buyer.

•The buyer cannot claim non-conformity 
later if  they were aware of  the issues at the 
time of  contract formation.



Implications for Global Buyers 
and Sellers

•Due diligence:
• Buyers in green supply chains must exercise 

due diligence to ensure goods meet their 
sustainability expectations.

• If  a buyer fails to raise concerns about visible 
non-conformity (e.g., missing certification or 
known unsustainable practices), they may lose 
the right to claim under Article 35.

•Shared Responsibility:
• Buyers may be complicit in non-conformity 

if  they ignore obvious red flags, such as low 
prices suggesting unethical production 
methods.



Burden of  Proof  and Buyer’s 
Responsibility
•Seller's Defense:

• To invoke Article 35(3), the seller must prove that the buyer 
knew or should have known about the non-conformity.

•Buyer's Responsibility:
• Buyers must document their efforts to ensure conformity, 

particularly in high-risk areas (e.g., sourcing from regions with 
known sustainability issues).

• Buyers should address concerns during contract negotiations 
if  there are suspicions regarding sustainability standards.



Challenges in Proving Buyer’s 
Knowledge
•Difficulties in proving whether the buyer knew 
or could not have been unaware:
•Sellers must present evidence of  the buyer's 
awareness (e.g., prior communications, audits, or 
public knowledge about the goods' origin).
•Complicated in cases where the non-conformity 
relates to invisible characteristics, such as labor 
violations or environmental harm that are not 
immediately apparent.



THANK YOU!

DR. EDGARDO MUÑOZ

EMUNOZ@UP.EDU.MX
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